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Adopted August 2009
IMPAIRMENT POLICY

PURPOSE

The Occupational Therapists’ Registration Board of Western Australia (“the Board”) is entrusted with the role of registering, and maintaining the registration only, of appropriate persons as occupational therapists under the Occupational Therapists Act 2005 (“the Act”).  This is to ensure the protection and safety of the public.

The Act provides support for occupational therapists who suffer from impairments.

Where a registered occupational therapist:

(a)
is affected by his or her use of or dependence on alcohol or a drug to such an extent that the ability of the person to practise as an occupational therapist is or is likely to be affected; or
(b)
suffers from an impairment to such an extent that the ability of the person to practise as an occupational therapist is or is likely to be affected, (“impairment matter”)

the Act provides for certain action to be taken by the Complaints Assessment Committee, the Impairment Review Committee, the Board or the State Administrative Tribunal (SAT).  Such action may include the imposition of conditions on the occupational therapist’s registration, suspending the occupational therapist from practice or requiring the occupational therapist to undergo counselling.

The question regarding which body is to deal with a particular impairment matter is governed by complex provisions in the Act, and is dependent upon how the impairment matter comes to the attention of the authorities, and how those authorities choose to deal with the matter.  

The Impairment Review Committee was established specifically to deal with occupational therapists about whom there is reasonable belief the registrant suffers from some form of impairment.

An “impairment” is a mental disability, an injury or a physical illness (s4).

The Complaints Assessment Committee is the body responsible for deciding whether a complaint relating to an impairment matter is referred to the Impairment Review Committee.

The actions that may be taken by the Complaints Assessment Committee, the Impairment Review Committee, the Board and the SAT are designed to protect public safety or assist in the rehabilitation of the occupational therapist.

PROCESS

(1) 
Complaints Assessment Committee 

The Act establishes a Complaints Assessment Committee which will receive complaints made by any person concerning an impairment matter in relation to an occupational therapist (s52(1)), or which will determine that an impairment matter is to be dealt with as if a complaint had been made by a person  to the Complaints Assessment Committee where no such complaint was actually made (s52(4)).

The Complaints Assessment Committee has the power to:

· reject the complaint (s53(1)(b)); 
· refer the impairment matter complaint to the Board for interim action (s53(1)(a)), or 
· refer the complaint to the Impairment Review Committee (s53(1)(d)).

Rejection of complaint

The Complaints Assessment Committee will reject a complaint relating to an impairment matter if it believes the complaint is frivolous, vexatious or without substance (s54(1)).  
The Complaints Assessment Committee will give written notice of the rejection of the complaint, within seven (7) days of deciding to reject the complaint, to the complainant outlining in short the reasons for the rejection (s54(2)).

Referral to Board for interim action

Where an impairment matter has been referred to the Board by the Complaints Assessment Committee, and where the Board believes there is a risk of imminent injury or harm to the physical or mental health of any person due to the activity of an occupational therapist, the Board will:

· issue an interim order to the occupational therapist prohibiting him or her from carrying on the activity for a period of not more than thirty (30) days; and/or 
· issue an order to the occupational therapist requiring him or her to comply with certain conditions for a period of not more than thirty (30) days; and/or 
· issue an order to the occupational therapist suspending him or her from practising generally or in specified circumstances for a period of not more than thirty (30) days (s55(1)).

These interim orders will specify that the Board believes the occupational therapist’s activity (which is also to be specified) involves or will involve a risk of imminent injury or harm to the physical or mental health of a person, and that within fourteen (14) days of the order’s making the Board will revoke the order or make an allegation about the matter to the SAT (s55(2)).

The Board has the power to revoke or vary an original interim order made under section 55(1) by making a new order prior to making an allegation about the matter to the SAT (s55(3)).

Where an original interim order is not revoked and within fourteen (14) days of the order being made, the Board will make an allegation about the matter to the SAT and order that any other proceedings in respect of the matter commenced before the Board’s order was made be discontinued (s56(1)).  The SAT has the power to either make a new order, or affirm, revoke or vary the Board’s original order (s56(2)).

If the Board does not make an interim order after being referred the matter by the Complaints Assessment Committee, the Board will refer the matter to the Impairment Review Committee (s57(b)).

Referral to Impairment Review Committee

Where a complaint is referred to the Impairment Review Committee, the Impairment Review Committee will investigate the complaint (s63).

(2) 
Impairment Review Committee
The Act establishes an Impairment Review Committee that has the role of investigating complaints referred to it by the Complaints Assessment Committee under section 53(1)(d), and matters referred to it by the Board under sections 57(b) and 61(3).

(i) 
Notice of complaint

Where the Impairment Review Committee is referred a complaint, it will give written notice of its investigation to the relevant occupational therapist (s64(1)).  The notice will outline the nature of the impairment matter to be investigated, provide a short summary of the effect of Division 6 of the Act, as well as invite the relevant occupational therapist to advise the committee if he or she agrees to be examined within a period specified in the notice in circumstances where the committee considers an examination of the occupational therapist is necessary (s64(2)).

(ii) 
Examination

If the occupational therapist agrees to be examined by the Impairment Review Committee, he or she will be examined by a medical practitioner mutually agreed upon by the Impairment Review Committee and the occupational therapist(s65(1)), or alternatively by a medical practitioner chosen by the Board where such agreement cannot be reached (s65(2)).  The Board will pay for the examination and the report of the examination (s65(3)).

If the occupational therapist does not agree to be examined by the Impairment Review Committee or does not present for examination as originally agreed, the Impairment Review Committee will recommend to the Board that it make an allegation about the complaint to the SAT (s65(4)).

(iii) 
Report of examination

The medical practitioner who examines the occupational therapist will provide a report of the examination to the Impairment Review Committee, who in turn will provide a copy of the report to the occupational therapist within seven (7) days of receiving it (s66(1)).  However, if the Impairment Review Committee believes that disclosure of the report may adversely affect the physical or mental health or wellbeing of the occupational therapist, the Impairment Review Committee may instead provide a copy of the report to another medical practitioner or occupational therapist nominated by the occupational therapist who was examined (s66(2)).  In circumstances where no alternative practitioner is nominated within seven (7) days of the request to nominate being made, the Impairment Review Committee may choose an alternative practitioner (s66(3)).  The occupational therapist who was examined has a right to make written comments to the Impairment Review Committee in relation to the report within seven (7) days of the report being made available (s66(4)).  

(iv) 
Action of the Impairment Review Committee

After an investigation is completed and after considering the examination report and any written comments from the occupational therapist, the Impairment Review Committee will decide whether to take any further action (s67(1)).  The type of further action the Impairment Review Committee may take, should it decide to take further action, is limited to requesting the occupational therapist to consent to:

· the imposition of conditions on his or her registration;
· his or her suspension from practice for a specified period of up to two (2) years; or
· undergo counselling (s67(2)).

If the occupational therapist does not consent to the “further action” option settled upon by the Impairment Review Committee within ten (10) days of the request for consent being made, the Impairment Review Committee will recommend to the Board that it make an allegation about the complaint to the SAT (s68(1)).  This recommendation will be written and contain details of the investigation of the occupational therapist (s68(3)).

If the occupational therapist does consent to the “further action” option settled upon by the Impairment Review Committee within ten (10) days of the request for consent being made, the Impairment Review Committee will recommend to the Board that it take the relevant action consented to by the occupational therapist (s68(2)).  This recommendation will also be written and contain details of the investigation of the occupational therapist (s68(3)).

However, if the Impairment Review Committee determines that no further action need be taken, it will give written notice of that fact to the Board, the complainant if any, and the relevant occupational therapist (s67(3)).

(v) 
Role of the Board

The Board will consider all recommendations of the Impairment Review Committee (s69(1)).  However, it will not necessarily agree with the recommendations.  Hence, the Board may decide not to take any action in relation to the alleged impairment matter (s69(1)(a)).  However, if the Board determines that the occupational therapist is not impaired but there are other grounds for disciplinary action, the Board will take appropriate action under the disciplinary provisions of the Act.  

Alternatively, the Board may follow a recommendation and thereby take the action to which the occupational therapist consented under section 67(2) (s69(1)(b)).  Here, the Board has the power to:

· impose the conditions to which the occupational therapist consented in relation to his or her registration; 
· suspend the occupational therapist from practice for the period specified by the Impairment Review Committee; or 
· obtain an undertaking from the occupational therapist to undergo the counselling specified by the Impairment Review Committee (s69(2)).  
An important role of the Board is to monitor occupational therapists to ensure they remain well and perform their professional duties safely.  Consequently, some examples of conditions that may be imposed include:

· attendance for random urine and drug screening; 
· working only in supervised positions approved by the Board; and 
· attending for periodic review by a medical practitioner nominated by the Board.

Or, the Board may decide instead to make allegation about the complaint to the SAT  (s69(1)(c)).

The Board will give written notice to the occupational therapist and the complainant, if any, of its decision, and also provide short description of the reasons for decision within seven (7) days of making its decision (s69(3)).

Furthermore, the Board has the power to order the occupational therapist to pay such costs and expenses arising from the investigation and exercise of its powers under section 69(1) in addition to or instead of exercising a power under section 69(1) (s82(1)).  Consequently, the Board will not be responsible for costs associated with counselling or other remedial actions.

(3) 
The Board
The Board may be asked by an occupational therapist to impose a condition with respect to his or her registration in circumstances where the occupational therapist believes that his or her ability to practise is affected because of an impairment matter (s61(1)).  

Where both the Board and the occupational therapist agree to a particular condition being imposed, the Board will impose that condition (s61(2)).  Where the Board and the occupational therapist do not agree on a condition to be imposed, the Board will refer the matter to the Impairment Review Committee for investigation (s61(3)).  

The Board can revoke a condition imposed under section 61 of the Act with respect to the occupational therapist’s registration, provided the Impairment Review Committee is satisfied the occupational therapist’s ability to practise is no longer affected by the impairment matter in question (s62).

(4) 
The State Administrative Tribunal (SAT)
Where the SAT has had an allegation made to it about a complaint concerning an impairment matter under section 69(1)(c), and the SAT believes an impairment matter does exist, the SAT has the power to:

· decline to make an order or a requirement; 
· order the occupational therapist to comply with such conditions the SAT may impose on his or her registration;

· require the occupational therapist to seek and undergo medical treatment or counselling specified by the SAT; and/or 
· order the occupational therapist be suspended from practice either generally or in relation to any specified circumstances or service for a period up to two (2) years (s80(1)).

If the SAT considers the allegation referred to it under the premise of it being an impairment matter is in fact a disciplinary matter, the SAT is to deal with the matter under section 79 instead (s80(2)).
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